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NH RSAs Relative to Homeland Security and Emergency Management

21-P:34 Purpose. – Because of the possibility of the occurrence of natural and man-made disasters resulting from fire, flood, hurricane, earthquake, prolonged power outages, disruption or contamination of the food or water supply, degradation of critical facilities and vital systems, disruption of communication systems, or other natural, technological or man-made causes, and in order that the state of New Hampshire will be adequately prepared to cope with such disasters; and, generally, in order to preserve the lives and the property of the people of the state, a state division of emergency services, communications, and management is hereby created under the direction of the director of the division of emergency services, communications, and management. The emergency management powers provided in this subdivision are conferred upon the governor and upon other executive heads of governing bodies of the state; the creation of local organizations for emergency management in the political subdivisions of the state is authorized; and provision is made for the rendering of mutual aid among the political subdivisions of the state and between this and other states and to cooperate with the federal government with respect to the carrying out of emergency management functions. It is further declared to be the purpose of this subdivision and the policy of the state that all emergency management functions of this state be coordinated to the maximum extent with the comparable functions of the federal government including its various departments and agencies, of other states and localities, and of private agencies of every type, to the end that the most effective preparation and use may be made of the nation's manpower, resources, and facilities for dealing with any disaster that may occur.

21-P:35 Definitions. – In this subdivision:    
I. "Commissioner'' means the commissioner of safety.     
II. [Repealed.]     
III. "Council'' means the advisory council on emergency preparedness and security.     

IV. "Director'' means the director of the division of emergency services, communications, and management.     
V. "Emergency management'' means the preparation for and the carrying out of all emergency functions, including but not limited to emergency response and training functions, to prevent, minimize, and repair injury or damage resulting from the occurrence or threat of widespread or severe damage, injury, or loss of life or property resulting from any natural or man-made cause, including but not limited to fire, flood, earthquake, windstorm, wave actions, technological incidents, oil or chemical spill, or water contamination requiring emergency action to avert danger or damage, epidemic, air contamination, blight, drought, infestation, explosion, or riot.

VI. "Local organization for emergency management'' means an organization created in accordance with the provisions of this subdivision by state, county, or local authority to perform local emergency management functions.

VII. "Political subdivision'' means counties, cities, towns, and duly established village precincts. 


VIII. "State of emergency'' means that condition, situation, or set of circumstances deemed to be so extremely hazardous or dangerous to life or property that it is necessary and essential to invoke, require, or utilize extraordinary measures, actions, and procedures to lessen or mitigate possible harm.

21-P:36 Division of Emergency Services, Communications, and Management. 
I. There is hereby created a division of emergency services, communications, and management within the department of safety under the supervision of the director of emergency services, communications, and management and reporting to the assistant commissioner. The commissioner shall nominate a director of the division of emergency services, communications, and management, for appointment by the governor, with the consent of the council, and shall serve a term of 4 years until a successor has been appointed. The director shall be responsible to carry out such duties as are specifically enumerated in this subdivision and as may be assigned by the office of the commissioner. The director shall be academically and technically qualified to hold the position and shall receive the salary specified in RSA 94:1-a for the director of emergency services, communications, and management. 

II. The division shall consist of 2 bureaus, a bureau of emergency communications and a bureau of emergency management. The bureau of emergency communications shall be supervised by a classified employee reporting to the director, and the bureau of emergency management shall be supervised by an assistant director of emergency management reporting to the director. The commissioner of safety shall nominate the assistant director of emergency management, for appointment by the governor, with consent of the council, to serve at the pleasure of the commissioner. The assistant director shall receive the salary specified in RSA 94:1-a for the position. 

III. With the approval of the commissioner, the director may employ such necessary technical, clerical, stenographic and other personnel, and may make such expenditures from state or federal funds as are or may be made available for purposes of emergency management and emergency communications, and provided that any dedicated funds of the 2 bureaus shall not be commingled. The director and other personnel of the division shall be provided with appropriate office space, furniture, equipment, supplies, stationery and printing, and funds for traveling and related expenses, in the same manner as provided for personnel of other state agencies. With general oversight by the assistant commissioner, the director shall coordinate the activities of all organizations for emergency management and emergency 911 telecommunications within the state, state and local, county, and private, and shall maintain liaison with and cooperate with police, fire, emergency medical and sheriff's departments and emergency management agencies and emergency telecommunications organizations of other states and of the federal government. The director shall have such additional duties, responsibilities, and authority authorized by applicable laws as may be prescribed by the commissioner. If, as the result of a disaster declaration, the state of New Hampshire enters into an agreement with the federal government or another entity for assistance, either direct or indirect, financial or otherwise, such agreement shall be transmitted to the president of the senate and the speaker of the house within 30 days after approval by the governor and council. Any obligation of the general fund of New Hampshire as a result of such an agreement shall be submitted jointly to the general court by the president of the senate and the speaker of the house for prompt payment. Administrative costs of the state of New Hampshire incident to such obligation shall be included in the submission to the general court.
21-P:37 Emergency Management Powers Conferred. – The director shall have general direction and control of the division of emergency services, communications, and management, and shall be responsible for the carrying out of the provisions of this subdivision. In the event of disaster beyond local control, the governor may assume direct operational control over all or any part of the emergency management functions within the state. In performing the director's duties under this subdivision and to effect its policy and purposes, the director is authorized to cooperate with the federal government, with other states, and with private agencies in all matters pertaining to the emergency management of this state and of the nation, and is further authorized and empowered: 

 I. To prepare a comprehensive plan and program for the emergency management of this state, such plan and program to be integrated into and coordinated with the emergency management plans of the federal government and of other states to the greatest possible extent, and to coordinate the preparation of plans and programs for emergency management by the political subdivisions of this state and private agencies, such plans to be integrated into and coordinated with the emergency management plan and program of this state to the greatest possible extent.

 II. In accordance with such plan and program for the emergency management of this state, to procure supplies and equipment, to institute training programs and public information programs, and to take other necessary preparatory steps to insure the furnishing of adequately trained and equipped forces of emergency management personnel in time of need.

 III. To make such studies and surveys of industries, transportation, communication, housing and medical facilities, and resources, including but not limited to food, petroleum, and housing, and other facilities in the state as may be necessary to ascertain the capabilities of the state for emergency management, and to plan for their most efficient emergency use.

IV. On behalf of the state and subject to the approval of the governor, to coordinate mutual aid plans between or among political subdivisions of the state.

21-P:37-a State Policy for Service Animals. – In cases of emergency, it shall be the policy of the state that service animals shall not be separated from the persons they serve. Every effort shall be made to keep service animals and the persons they serve together, and all appropriate state emergency planning and state sponsored emergency training shall be based on such assumptions.

21-P:38 Emergency Management Powers and Duties Regarding Communications Systems. – The division of emergency services, communications, and management shall ascertain what means exist for rapid and efficient communications during natural and man-made disasters. The division shall consider the desirability of supplementing these communications resources or of integrating them into a comprehensive state or state and federal telecommunications or other communications system which may be established for purposes of emergency management. In studying the character and feasibility of any such system or its several parts, the division of emergency services, communications, and management shall consult with the department of administrative services and evaluate the possibility of the multi-purpose use of such a system for general state and local government purposes. The division shall make recommendations regarding such communications systems to the assistant commissioner as appropriate.

21-P:39 Local Organization for Emergency Management. – 

I. Each political subdivision of the state shall establish a local organization for emergency management in accordance with the state emergency management plan and program. Each local organization for emergency management shall have a local director who shall be appointed and removed by the county commissioners of a county, the city council of a city, or board of selectmen of a town, and who shall have direct responsibility for the organization, administration and operation of such local organization for emergency management, subject to the direction and control of such appointing officials. Each local organization shall have jurisdiction only within its respective political subdivision, and the director appointed by that political subdivision shall be responsible to his or her appointing authority. The appointing authority may appoint one of its own members or any other citizen or official to act as local director and shall notify the state director in writing of such appointment. If a local director is removed, the state director shall be notified immediately. Each local organization for emergency management shall perform emergency management functions within the territorial limits of the political subdivision within which it is organized. 

II. Until a local director has been appointed, the chief elected official shall be directly responsible for the organization, administration, and operation of such local organization for emergency management. 

III. In carrying out the provisions of this subdivision, each political subdivision in which any disaster as described in RSA 21-P:35, V occurs may enter into contracts and incur obligations necessary to combat such disaster, protecting the health and safety of persons and property, and providing emergency assistance to the victims of such disaster. Each political subdivision may exercise the powers vested under this section in the light of the exigencies of the extreme emergency situation without regard to time-consuming procedures and formalities prescribed by law, excepting mandatory constitutional requirements, pertaining to the performance of public work, entering into contracts, the incurring of obligations, the employment of temporary workers, the rental of equipment, the purchase of supplies and materials, and the appropriation and expenditure of public funds. 

IV. In carrying out the provisions of this subdivision, each political subdivision in which any disaster as described in RSA 21-P:35, V occurs may meet at any place within or without the territorial limits of such political subdivision and shall proceed to establish and designate by ordinance, resolution, or other manner, alternate or substitute sites or places as the emergency temporary location or locations of such government where all or any part of the public business may be transacted and conducted during the emergency situation. Such sites or places may be within or without the territorial limits of such political subdivision, but shall be within this state.

21-P:40 Mutual Aid Arrangements. – The local director of each local organization for emergency management may, with the approval of the commissioner and in collaboration with other public and private agencies within this state, develop or cause to be developed mutual aid arrangements for reciprocal emergency management aid and assistance in case of disaster too great to be dealt with unassisted. Such arrangements shall be consistent with the state emergency management plan and program, and in time of emergency it shall be the duty of each local organization for emergency management to render assistance in accordance with the provisions of such mutual aid arrangements. Parties shall be entitled to the same immunities and exemptions as provided in RSA 21-P:41.

21-P:41 Immunity and Exemption. – 

I. All functions under this subdivision and all other activities relating to emergency management are hereby declared to be governmental functions. Neither the state nor any of its political subdivisions nor any agency of the state or political subdivision, nor any private corporations, organizations, or agencies, nor any emergency management worker complying with or reasonably attempting to comply with this subdivision, or any order or rule adopted or regulation promulgated pursuant to the provisions of this subdivision, or pursuant to any ordinance relating to precautionary measures enacted by any political subdivision of the state, shall be liable for the death of or injury to persons, or for damage to property, as a result of any such activity. The provisions of this section shall not affect the right of any person to receive benefits to which he or she would otherwise be entitled under this subdivision, under the workers' compensation law, or under any retirement law, nor the right of any such person to receive any benefits or compensation under any act of Congress.

II. Any requirement for a license to practice any professional, mechanical, or other skill shall not apply to any authorized emergency management worker who shall, in the course of performing his or her duties as such, practice such professional, mechanical, or other skill during an emergency.

III. As used in this section the term "emergency management worker'' includes any full or part-time paid, volunteer, or auxiliary employee of this state, other states, territories, possessions, the District of Columbia, the federal government, any neighboring country, or of any political subdivision of such entities, or of any corporation, agency or organization, public or private, performing emergency management services at any place in this state subject to the order or control of, or pursuant to a request of, the state government or any of its political subdivisions. 

IV. Dentists licensed in this state, nurses registered in this state, student nurses undergoing training at a licensed hospital in this state, or emergency medical care providers licensed under RSA 153-A, during any emergency, shall be regarded as authorized emergency management workers and while so engaged may practice, in addition to the authority granted them by other statutes, administration of anesthetics; minor surgery; intravenous, subcutaneous, and intramuscular procedures; and oral and topical medication under the general but not necessarily direct supervision of a member of the medical staff of a legally incorporated and licensed hospital of this state, and to assist such staff members in other medical and surgical procedures.

V. Any emergency management worker, performing emergency management services at any place in this state pursuant to agreements, compacts or arrangements for mutual aid and assistance, to which the state or one of its political subdivisions is a party, shall possess the same powers, duties, immunities, and privileges the worker would ordinarily possess if performing his or her duties in the state or political subdivision in which normally employed or rendering services.

VI. Any emergency management worker shall:

(a) If the worker is an employee of the state, have the powers, duties, rights, and privileges and receive the compensation incidental to his or her employment;

(b) If the worker is an employee of a political subdivision of the state, whether serving within or without such political subdivision, have the powers, duties, rights, privileges, and immunities and receive the compensation incidental to his or her employment; and (c) If the worker is not an employee of the state or one of its political subdivisions, be entitled to the same rights as to compensation for injuries as are provided by law for the employees of this state. The emergency management personnel shall, while on duty, be subject to the operational control of the authority in charge of emergency management activities in the area in which they are serving, and shall be reimbursed for all actual travel and subsistence expenses incurred under orders issued by the director.

21-P:42 Private Liability. – Any person owning or controlling real estate or other premises or private property who grants a license or privilege or otherwise permits the designation or use of the whole or any part or parts of such real estate or premises or private property for the purpose of compliance or attempting to comply with this subdivision during an actual or impending emergency or practice exercise, together with his or her successors in interest, if any, shall not be civilly liable for negligently causing the death of, or injury to, any person on or about such real estate or premises or private property or loss of, or damage to, the property of such person.

21-P:43 Appropriations and Authority to Accept Services, Gifts, Grants, and Loans. – Each political subdivision may make appropriations in the manner provided by law for making appropriations for the ordinary expenses of such political subdivision for the payment of expenses of its local organization for emergency management. Whenever the federal government or any federal agency or officer offers to the state, or through the state to any of its political subdivisions, services, equipment, supplies, materials, or funds by way of gift, grant, or loan for purposes of emergency management the state, acting through the governor, commissioner, or such political subdivision, acting with the consent of the governor and through its executive officer, city council, or board of selectmen, may accept such offer, subject to the terms of the offer and the rules and regulations, if any, of the agency making the offer. Whenever any person, firm or corporation offers to the state or to any of its political subdivisions services, equipment, supplies, materials, or funds by way of gift, grant, or loan for purposes of emergency management the state, acting through the governor, or such political subdivision, acting through its executive officer, city council, or board of selectmen, may accept such offer, subject to its terms.

21-P:44 Utilization of Existing Services and Facilities. – In carrying out the provisions of this subdivision, the governor, executive heads of state agencies, and local executive officers of the political subdivisions of the state shall utilize the services, equipment, supplies, and facilities of existing departments, offices, and agencies of the state and its political subdivisions to the maximum extent practicable, and the officers and personnel of all such departments, offices, and agencies are directed to cooperate with and extend such services and facilities to the governor and to the emergency management organizations of the state upon request.

21-P:45 Enforcement. – It shall be the duty of every organization for emergency management established under this subdivision and of the officers of such organization to execute and enforce such orders, rules, and regulations as may be made by the governor under authority of this subdivision or RSA 4:45.

21-P:46 New Hampshire Emergency Response and Recovery Fund. – There is hereby established a New Hampshire emergency response and recovery fund. The fund shall provide a source for the matching funds required as a commitment to secure Federal Emergency Management Agency relief assistance grants for costs incurred in disasters declared by the President of the United States. The fund shall be non-lapsing and continually appropriated to the department of safety.

21-P:47 Penalty. – If any person violates or attempts to violate any order, rule, or regulation made pursuant to this subdivision, such person shall be guilty of a misdemeanor.

21-P:52 Incident Command System Adopted. – There shall be a statewide incident command system based on the incident command system of the National Interagency Incident Management System. The commissioner of safety shall adopt rules pursuant to RSA 541-A to implement the statewide incident command system. The statewide incident command system shall be used in responding to any natural or man-made cause that requires emergency management by multiple agencies or departments within state and local government.
Presentation on Local Government Emergency Management

Authority & Preparedness
By Attorney Daniel D. Crean, Primex3 Education and Training Manager

I.
Introduction:  Local Government and Emergency Management 

The role of local government in emergency management has come into increasing focus as emphasized by national events such as the 9/11 Attacks, Hurricane Katrina, and the Kansas tornado of May 2007.  Local events and emergencies have added a sense of immediacy with the challenges posed in the Granite State by the flooding incidents in 2005, 2006, and again with the 2007 “Nor’easter.”

Effects caused by weather-related conditions always have been a factor in planning and budgeting in New Hampshire, but the looming possibility of more extreme weather conditions suggests that the needs associated with climate will increase in both the short and long term.  Mere reaction by increasing budgets for items such as road maintenance and repairs or to provide some form of assistance to individuals will leave unaddressed crucial issues such as prevention, preparation and non-budgetary matters such as local authority in times of emergencies.  

Threats posed by pandemics and terrorism, whether deemed remote or imminent, undoubtedly will strain governmental and private resources even beyond the demands created by responding to natural disasters.  Consider for example the possible differences in emergency response that may arise when a community responds to flooding with outpouring of volunteers in contrast to responses to pandemics when individuals may be reluctant to leave their homes or, if they do, actually may contribute to problems.  

State and National agencies have been seeking to hone their response to both natural and man-made events since September 11, 2001, but their involvement is limited by jurisdiction and availability of funds, not to mention administrative details or politics that may enter the equation.  Thus, dealing with disaster or, to use current terms, "emergency management" remains an area in which local government will continue to function as a first responder and major resource in protecting public safety, health and welfare.  

Even in relatively “minor” events, local government actions may be perceived as acting in ways that are timely, effective and proper.  On the other hand, observations about local government response to emergencies might be described differently as being:

· Coercive or intrusive; 

· Ineffective, scattered, and wasteful; 

· Too little/too late.

How that perception translates into reality may be affected by any number of circumstances, including luck; but preparation and planning will undeniably be factors in the success of dealing with the emergencies that are sure to come.  Effective response to emergencies does not start with the initial call for first responders.  Preparation begins with local governments’ readiness to react in a variety of circumstances that require:

· Administrative and legal structures that pre-exist an emergency and can be implemented without legislative body action;

· Communication facilities, equipment, and protocols that function among a variety of responders;

· Understanding of “turf” control issues and authority of responders established through other than “on-the-spot” decision-making.

As a result of recent events, both the state and federal governments have significantly increased training, resources, and pro-active measures.  Some of these resources are included in the presentations and materials for this seminar.  Other resources can be found in numerous on-line sources, and more are becoming available.  The problem is no longer so much a lack of availability of resources.  Instead, a major problem may be the ability to effectively utilize the resources available.  

Outside training and resources carry a community only so far in dealing with emergencies.  With respect to local government, emergency management concerns must be viewed in light of the legal authority and structure of local government power in New Hampshire.  Particularly in municipalities that do not have a council or other representative form of government, the need for a pre-established legal emergency response structure is crucial.  For example, a Town Meeting could not have been convened to effectively deal with an event such as the flooding that hit the Town of Alstead and southwestern New Hampshire in the fall of 2005.   

Even those communities with a council form of government, though, will be unable to respond effectively when communications are down or when individuals are quarantined or fearful of leaving the safety of homes.  

Therefore, the need for a pre-established source of local emergency management powers should appear undeniable.  In an emergency, difficult, complex and demanding action based on unforeseen circumstances may be required of local government officials, administrators, employees, or volunteers. The fear of post-disaster litigation may pose a barrier to decisive and effective actions. That fear can be fed by uncertainty arising from lack of clearly established authority and procedures. 

Therefore, in addition to the self-evident benefits of advance planning, doing one’s emergency management “homework” before an emergency hits can result in “passing the emergency management exam” by assuring that local action is taken by established, thoughtful processes that have given due consideration to, for example,  private rights and property. 

This section of the seminar materials describes techniques by which local governments may be vested with powers necessary to take action to protect public and private property, lives, health, and safety.  The materials suggest ways in which local governments may derive the necessary power to act to protect citizens where the State's delegation of power may be ambiguous or otherwise may lack express coercive powers to protect the health, safety, and welfare of citizens.  Ineffective responses to imminent emergencies can leave a local government unable to make the most effective use of resources otherwise available to it to confront and control such dangers and to ameliorate their effects on the people and property in the community. 

II. 
Basis for Local Government Emergency Management Powers in NH

The roles and authorities of local government in emergencies in New Hampshire are derived in the same manner as municipal power to act generally.  That is, New Hampshire is not a home-rule state.  Hence, any power for local government to act in emergency situations is based on the following formulation:

· Power to act must be delegated to local government by an enabling act of the legislature (a delegation of power), or 

· Powers must be reasonably inferred from such a delegation.  [As discussed in Section A, below, this may be a significant source of local emergency management powers in New Hampshire.]

· A corollary of this rule requires that powers once conveyed to local government must be exercised consistent with the procedural and other requirements of the statutes.  

Accordingly, the search for local authority in emergency management begins with a review of state statutes.  State and federal emergency powers and those that may be vested in local government pursuant to state or federal agency/official action are discussed in the other materials provided for this seminar.  The following analysis pertains to the power and authority that exists for “independent” local action.  [Of course, independent action is a relative term and is not intended to suggest that emergency response is not a cooperative effort.]

A.  Specific Emergency Management Authority (RSA 21-P).


In 2002, the New Hampshire Legislature rewrote the emergency management relating to the NH Department of Safety.  A newly named Division of Emergency Services, Communications, and Management was created within the Department of Safety, along with two bureaus: Emergency Communications and Emergency Management.  On July 1, 2006, the Legislature created a new position of Director of Homeland Security and Emergency Management and transferred the Bureau of Emergency Management to the Office of the Commissioner under the supervision of the Director of Homeland Security and Emergency Management. The Bureau of Emergency Communications remained with the Division of Emergency Services, Communications, and Management. 

The new statutes delineate the powers and duties of these new agencies and officials, and they also create a general structure and authorization for local political subdivisions to exercise emergency management responsibilities.  Although there are shared responsibilities, a dividing line between state and local emergency management functions lies in whether an emergency is “beyond local control,” a phrase which is not defined in the law.

At the risk of oversimplification, RSA 21-P envisions situations in which the state acts in matters beyond local control (with assistance from local governments within their jurisdictional areas) and local governments act in matters within the sphere of “local control” using the powers and duties conferred by law, including RSA 21-P: 39.  However, given the broad purpose statements set forth in RSA 21-P:34, it can be hoped that the law’s provisions will be interpreted broadly to vest local governments with the power and authority to act as necessary to prepare for and respond to emergencies. To that end, a local emergency management ordinance may be useful, particularly if it includes provisions implementing the specific roles of local government and if it includes provisions seeking to further the purpose of the law by specifying the use of powers that should necessarily be implied from the specific authorities vested in local government.  

RSA 21-P:39 envisions local governments creating a Local Organization and a Local Director to oversee planning and implementation of emergency management functions.  Once that structure is created, the law vests broad powers in local governments to act as necessary to respond to emergencies.  Though certainly implied in both broad purpose statements and in the language of RSA 21-P:39, a local government’s authority to act in a preventive, preparatory sense is less specifically set forth in this law.  Accordingly, local governments might look to RSA 31:39, which conveys general police powers, and to  statutory authorities relating to public safety/law enforcement/fire protection.

B.  General Governmental and Ordinance Authority.   

While the traditional manner in which local powers are implemented involves adoption of ordinances or action by the “legislative body” (e.g., town meeting or town or city council), some statutes vest significant powers in other boards such as the governing board (selectmen in a town).  It also should be remembered that cities generally have the same powers as those vested in towns, but the reverse is not true.  Therefore, towns must be wary of trying to use city powers as the basis for their actions, though some statutes do vest city powers in towns.  

Local governments, under RSA 31:3, may acquire property and enter contracts as necessary to conduct public business.  Those powers, in addition to the broadened appropriation powers of RSA 31:4, provide authority for local governments to act on their own or through contractual arrangements to engage in numerous emergency management functions.

With regard to controlling conduct, the police powers vested in local government by RSA 31:39 may be used to enact ordinances governing such matters as protection of public institutions, regulating combustibles, and regulating vehicle operations on streets.  Although the general power to make and order a town’s “prudential affairs” under RSA 31:39, I (l) is not unlimited, it too may be a source of emergency management powers when exercised in combination with or with regard to express or implied powers granted elsewhere, including RSA 21-P.

Governments may find considerable power to prevent property damage and loss of life by the exercise of land use powers to control the development of property and the erection of buildings in their communities.  Prime examples are the use of flood plain zoning to regulate the location of buildings, and building codes to require buildings to be of sufficient strength and design.  Road specifications in zoning or subdivision or site plan regulations can require that roads are sufficiently designed and constructed to minimize the effects of adverse natural occurrences.

Governing boards have authority to adopt provisions regulating the use of highways, sidewalks, and commons (RSA 41:11) and town property (RSA 41:11-a).  City powers (again not available generally to towns) under RSA 47:17 include broader specification of power to prevent riot and disturbance, control and prevent nuisances, to take other miscellaneous actions.  

Specific authority (in some cases vested in government generally – in others vested in specific officials) that may relate to emergency situations includes the ability to enter into intergovernmental agreements under RSA 53-A, fire hazard controls under RSA 153 and 154 (including the authority of the officer in charge of an emergency), and traffic regulations under RSA 265.  More specifically related to emergency management are functions such as police vehicle regulations under RSA 105:6 and extended authority under RSA 105:13 and 105:13-a.  In addition, RSA 106-C and 106-D, relating to Emergency Police Assistance and the New England State Police Compact, remain in effect and may be used to supplement the emergency management powers elsewhere described.  Also, RSA Title XII concerning Public Safety and Welfare continues to vest both state and local officials with considerable powers, including regulation of fire hazards under RSA 154:18 and the mutual aid provisions of RSA 154:30-a -154:30-h.  

Local authority also exists with regard to matters such as quarantine, isolation, and public health emergencies.  In line with New Hampshire legal requirements, though, the authorities must be exercised only by the designated officials and only in compliance with required procedures.

C.  Absence of Local Ordinance.

Thus, the absence of a local umbrella emergency management ordinance (or even one that is targeted more specifically) should not be seen as leaving a municipality powerless to act to prevent, manage, or remedy emergencies.  Substantial powers exist to act.  

However, at least some of the powers described above require legislative body or governing board action before they can be used.  Trying to create the regulatory framework, the organizational structure, or the acceptable mechanism for expending money during an emergency may render action ineffective or at least less effective than acting in anticipation of emergencies.  In addition, even if some powers are self-implementing without the need for legislative body or governing board action, procedures and authority may be unclear and even conflicting given the array of statutes that may come into play.  

By definition, an emergency is a situation involving some degree of urgency.  An overall emergency management ordinance may be a useful device to lessen or prevent adverse consequences.   

What, then, might be addressed in a local ordinance?  A key concept is anticipation: 

· Knowing what emergencies may be likely, possible or remote;

· Planning the actions to address the potential impact of each type of emergency;

· Focusing on prevention, management, and remediation.

III.  
Anticipation:  More than a Song or Catchword for Slow-Moving Ketchup

An emergency, by definition, is something that is unanticipated.  Why then is anticipation at the forefront of emergency planning?  Anticipation can include consideration of events that might be unusual though not totally unexpected.  Anticipation also can apply, though, in instances where events might truly be unforeseen because anticipation need not be tied to a specific emergency or set of circumstances.  What, then, can be done to anticipate the unlikely, the unusual, or the unexpected?  

Unsaid, here, is the need to anticipate the expected.  It should go without saying that emergency preparation, planning and management should be in place for natural occurrences that happen, e.g., a blizzard resulting in road closures, power outages, and so on.  Planning for these events may be more important based on frequency and severity, though familiarity with such occurrences based on past events may have created its own form of disaster preparedness simply by repeating responses to prior events.  This seminar focuses on planning for events of larger magnitude or those that less frequently occur.  The tools and techniques to be discussed, nevertheless, may find utility and application for the more common form of emergency that we experience in New Hampshire on a regular basis.

IV.  Checklist of Emergency Management Considerations
The remainder of these materials includes a non-exhaustive checklist for local emergency action designed as a tool to assist in assessing a community’s readiness for emergencies and in taking appropriate action to improve readiness and response.  Also included is a sample emergency preparedness ordinance designed to implement the provisions of RSA 21-P as they relate to local actions.  As with any sample document, it is intended as a guide to provide a possible structure for an ordinance and some suggestions for content.  The ordinance must be adapted to “fit” local goals, structure, capability, and need.  As with any document proposed for consideration, the ordinance should be reviewed thoroughly by those to be charged with its administration and with legal counsel.

Sample Checklist to Assess Emergency Management Readiness and Response
Major Items to Review

A.  Identify and Prioritize Risks and Readiness


1.  Procedure



(a)  Local Hazard Advisory Committee


2.  Natural Sources of Risk


3.  Man-made Sources


4.   Special Circumstances or Conditions 



(a)  People Conditions: e.g., individuals with disabilities, elderly



(b)  Geographic Conditions 


5.   Resources/Assets to Deal With Emergencies

B.   Dealing with the Unanticipated


1.   Are risks really unanticipated?


2.   Is there a structure in place to respond to the unanticipated?

C.   Local Government Authority to Control Exposures to Risk (e.g., flood ordinance, building code, siting and construction of public facilities)

D.   Local Government Authority to Respond to Emergency


1.  Resources


2.  Legal Structure


3.  Communication


4.  Authority for Actions and Expenditures

Matters to Consider – Questions to Ask
· What Do You Already Have – Does it Need Tweaking or Overhaul?

· Who’s in Charge?


1.  Is there an emergency “umbrella” ordinance or structure in place?


2.  Is there a plan for succession/absence/vacancy of key officials/actors?


3.  Is there a document to guide action?



Where is the document?



 CD with Guidance – Backup: storage, alternate sites, mobility

4.  Has cross-training been provided?  Is there ability to have authority vested and used by appropriate individuals/agencies? 

5. 
Are necessary Intergovernmental Agreements properly executed and available?  Do officials charged with their use (a) know about them, (b) understand them, (c) know how to implement them?  

· Can We Communicate? [With each other? With other emergency responders? With utilities? With the media?  With the public?]  Does the communication system work in an emergency or is it only theoretically possible to communicate?

· What Authority Do Civil/Law Enforcement Officers Have?  Who is in charge at what type of emergency?  Who makes decisions?  Is there a distinction in performing law enforcement functions and community caretaking responsibilities?

· What plans are in place for protecting assets, both private and public?  What are priorities to protect endangered persons and property?  Who makes the call on allocation of resources?

· Another form of asset is a back up set of a local government’s important records, including those on computer.  Are those records stored in alternate locations?  Will those alternate records be secure?  Will they be accessible as needed?

· What is the legal authority for acting?  Is there an Emergency Management Ordinance in place?  Is it accessible?  Do responsible individuals understand the ordinance and how it relates to their exercise of powers and duties?

· When was the last time there was training on emergency management by all of those who might be involved, including administrative, civilian officials and employees?  Are regular or unannounced drills or exercises used to “test” the system and the knowledge and ability of “players”?

· Is there authority to respond to emergencies (and if so, by whom and how) by:


Ordering evacuations?
Closing roads or other public areas?


Closing private areas?
Expending funds?
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[This sample ordinance was drafted by Attorney Daniel D. Crean and is provided
with permission of the New Hampshire Public Risk Management Exchange. The
ordinance is not intended to be provided as legal advice but is intended as a sample
of local government enactments that should be created to conform to state laws and
after consideration of local requirements, resources, and needs. This document may
not be reused for commercial purposes. For further information contact
dcrean@nhprimex.org.|
Notes: This document is provided as a sample from which an emergency management ordinance can
be designed after adaptation to local conditions, goals and purposes. As with every sample or model

document, care must be exercised to assure that it is appropriate for an individual community and
that it “fits” with local organizations, traditions, resources, and capabilities. New Hampshire is not a
home rule state and, until recently, its emergency management statutes and enabling legislation were
vague and targeted toward historic applications such as flooding. As emergency management has
taken on new “urgency” in recent years, legislation has been enacted that is more focused on
preparation, response and recovery from a variety of situations. However, these new laws and the
powers they delegate to local governments are largely untested and therefore uncertain.
Accordingly, some provisions of the sample ordinance have not been subject to judicial
interpretation and analysis, Section 7A, for example, seeks to incorporate and apply powers vested
in the Commissioner of Health and Haman Services regarding communicable diseases. Section 12,
for example, incorporates the doctrine of “community caretaking” to justify law enforcement
personnel conducting activities such as entry into homes without a warrant solely to search for
survivors or dangerous conditions. The availability and scope of that doctrine ultimately will
determine the manner in which this section should be incorporated (if at all) into a local ordinance.

This sample document should be considered in conjunction with applicable state statutes and should
be adapted to “fit” with existing ordinances or those ordinances should be amended or repealed. The
sample is not intended to be adopted without consideration of such factors. Naturally, prior to acting
to modify or adept this sample ordinance, local governments should contact legal counsel and review
legal authority and statutes in effect at the time of the proposed action as current laws may change or
judicial opinions may have been issued that would affect the sample ordinance as currently written.
|Text in Brackets indicates items that must be provided in each local government’s situation. |

Chapter . Emergency Management
Section 1. Authority, Purpose, and Definitions

(A) Authority; Purpose. Pursuant to RSA 21-P:39 and RSA 31:39, this ordinance is
intended to provide and clarify the authority of [the Municipality], and its officers, employees,
agents and volunteers, with regard to emergencies and disaster situations. It is intended fo
establish as broad a power as permitted by statutory and constitutional authority for emergency
management in accordance with the following objectives:

(1) Minimizing risk associated with natural and man-made disasters by prevention,
preparation, and response;

(2) Facilitating the ability of local government to act in coordination with other
authorities or independently to respond to emergencies;

(3) Providing standards, procedures and guidance for action as appropriate to the nature
of the emergency.

(B) Definitions. In this ordinance:
(1) [“Board”] [or “Council”] means the Board of Selectmen (or City Council) of [the
Municipality].
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of the New Hampshire Department of Safety.

(3) “Emergency” means a situation or condition:

(a) During which there is occurrence or threat of widespread or severe damage,
injury, or loss of life or property resulting from any natural or man-made cause including, but not
limited to, fire; flood; earthquake; windstorm; wave action; hurricane; snow, sleet or rain; heat;
technological incident; oil or chemical spill; water, air or soil contamination; illness; and

(b) That requires or may require emergency action or response to avert or lessen
danger or damage, epidemic, contamination, blight, drought, infestation, explosion, panic, riot, or
other conditions that may create a serious threat to public health, safety or welfare.

(4) “Emergency Management Plan” or “Emergency Plan” means the plan established
pursuant to section 3 as it, from time to time, may be amended.

(5) “Local Director” means the Local Emergency Management Director established
under section 2.

(6) “Local Organization” means the Local Emergency Management Organization
established under section 2.

(7) “[the Municipality]” means the [city/town/county, etc.] of [ . .. ].

(8) “State of emergency” means a condition, situation, or set of circumstances deemed to
be so hazardous or dangerous to life or property as to require invoking, requiring, or utilizing
extraordinary measures, actions, or procedures to lessen or mitigate actual or possible harm or
threat of harm. It is intended that this definition be consistent with the definition of “state of
emergency” set forth in RSA 21-P:35, V111, and this definition shall be deemed amended to
incorporate any expansion of the term to include other factors and conditions constituting an
emergency, so that [the Municipality] shall have as broad powers as possible to deal with such
conditions.

[Insert additional definitions as may be needed in particular circumstances. ]

Section 2. Local Emergency Management Organization. As required by RSA 21-P:39 and to
facilitate the implementation of the purposes of this ordinance, the following Local Emergency
Management Organization and structure is adopted.

(A) Local Organization. The Local Emergency Management Organization required by
RSA 21-P:39 shall consist of:
(1) The Local Director of Emergency Management;
(2) [Other members might include:
Ex officio members such as police and fire chiefs
Member of the governing board
Emergency medical response representative
Medical representative
Public member(s)]
(3) [Specity manner of appointment and terms for non-ex gfficio members, and manner
of filling vacancies. ]
(4) [Determine if alternates are to be appointed, and, if so, by whom and for what term,
and under what circumstances they will act.]
(5) [Determine if conflict of interest provisions are needed. |
(6) [Determine if a quorum is needed for certain actions (e.g., adopting or amending the
Local Emergency Management Plan), but avoid majority quorum requirements for action during
a state of emergency. ]
(7) [Determine if member removal provisions are required. ]
(8) [Determine if compensation will be provided.]
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— appointing authority] shall appoint the Local Director of Emergency Management and shall
report such appointment to the state Director of the Division in accordance with RSA 21-P:39, 1.

(1) The Local Director shall serve a__-year term.

(2) The [appointing authority] shall have authority to remove the Local Director for any
reason deemed sufficient within their sole discretion upon such notice as they deem appropriate
under the circumstances.

(3) The Local Director shall receive such compensation as determined by the [appointing
authority | within the funds appropriated for that purpose.

(4) The Local Director shall report to and shall be subject to the direction and control of
the [appointing authority].

(5) Any vacancy in the office of Local Director shall be filled by the [appointing
authority] for the balance of the unexpired term.

(6) Ifthe position of Local Director is vacant or has not been filled, or if the Local
Director is otherwise absent, the [chief elected official — e.g. chair of governing board, mayor or
other person] shall be responsible for the organization, administration, and operation of the Local
Organization.

(C) [Other Local Emergency Boards or Officials, if deemed necessary or appropriate —
e.g. an advisory council].

Section 3. General Powers and Duties of Local Director and Local Organization. This section
sets forth the respective general responsibilities of the Local Director and the Local Organization.
Specific responsibilities in an emergency, whether declared or undeclared, are set forth in other
sections. [Note: It appears that RSA 21-P:39 permits municipalities to decide upon the nature and
allocation of these responsibilities. The text that follows provides some suggestions for
responsibilities and allocation between the director and the organization. ]

(4) Local Director. The Local Director:
(1) Shall:

(a) Coordinate emergency responses for all emergencies within the jurisdictional
limits of [the Municipality].

(b) Cooperate with the state Director or the Local Director or other person in
charge for all emergencies located outside of the jurisdictional limits of [the Municipality].

(c¢) Provide assistance in locating resources or providing communications
services and facilities to first responders, law enforcement, utilities, and others as may be
appropriate.

(d) Coordinate remediation efforts following an emergency.

(2) May within the limits of appropriations:

(a) Undertake educational, training, awareness and other guidance activities to
educate and prepare the public for emergencies.

(b) Attend conferences, meetings, and other events intended to improve or assess
emergency preparedness in or for [the Municipality].

(B) Local Organization. The Local Organization shall:

(1) Adopt and amend the Local Emergency Management Plan pursuant to state law and
section 4.

(2) Perform all duties set forth in the Emergency Management Plan.

(3) Advise officials, administrators, and boards regarding emergency management
matters.
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(4) Development and Adoption [Ratification] Implementation of Plan. The Emergency
Management Plan shall be adopted to govern local emergency management activities for the
[Municipality], both internally and in cooperation with other governmental units. In addition, the
Plan shall serve to provide guidance in those instances which, by the very nature of emergencies,
cannot be predicted or expected.

(1) Prior to adopting or amending the Plan, the Local Organization shall consult with
appropriate local, regional, state, federal, and private persons and entities as deemed appropriate.
The Local Organization shall establish training requirements for itself and local officials,
employees, and volunteers and shall seek approval of funds therefor in the emergency
management budget. Training requirements shall include, for example:

(a) FEMA training;

(b) Training provided by the State of New Hampshire;

(¢) Training provided by education institutions and medical organizations;
(d) Training provided by other organizations or entities.

(2) Prior to adoption or amendment of the Plan, the Local Organization shall hold a
public hearing with not fewer than seven days’ prior notice given after the draft Plan is available
for public inspection. Following the hearing, the Local Organization shall determine the final
form of the Plan and adopt it by majority vote. The Plan may be amended in the same manner.

(3) [Insert requirements for legislative body or governing board adoption or ratification
of the Plan, as appropriate.]

(B) Appropriations, Expenditures. The Local Organization, Local Director [local
administrator or manager, if there is one] and [Board/Council] shall meet as part of the budget
process to determine the appropriate amount to request in the annual municipal budget. To the
extent possible, expenditures for emergency preparedness and management shall be within the
amounts appropriated. However, since emergencies, by their nature, cannot be predicted and
since costs associated therewith also may not be predicted with accuracy, expenditures may be
made as necessary and appropriate during a declared state of emergency without specific regard
to amounts set forth in line items in the budget. When time and circumstances permit, the
procedures set forth in RSA 32 shall be followed as necessary to transfer or exceed
appropriations. However, in accordance with section 6 (B)(1)(b) and RSA 21-P:39, 1, the Local
Director may take such action with regard to expenditure of funds as necessary in light of existing
circumstances to protect health and safety of persons and property, provided that the Local
Director shall make reasonable efforts to obtain consent of the [Board/Council or Municipal
Manager/Administrator] prior to such expenditure.

(C) Prevention, Management of Response; Remediation. The Emergency Plan shall be
based on emergency management that includes components related to identification of risks,
prevention of emergencies, prioritization of responses based on resources and potential for
damage and injury, conduct during emergencies, remediation of damages, and assessment and
planning to address possible recurrence of similar events or conditions.

(D) Record/Document Management, Storage, Protection. The Plan shall include
provisions intended to provide for the safe storage, protection, and preservation of [municipal]
records, including electronic records. To the extent that such plans require funding, the Local
Organization shall advise the [Board/Council or Municipal Manager/Administrator which/whol
shall seek to secure appropriations to properly implement the recommendations in a timely
manner.
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and private property may not be subject to regulation or control, the Plan shall provide guidance
for the private sector in planning and preparing for conditions that might reasonably be expected
to arise in {the Municipality].

Section 5. Procedures to Issue Declaration of Local State of Emergency.

(A) General Standard as Guidance. As emergencies, by their nature, may require that
action be taken promptly or in a different manner than that set forth in this ordinance, the
procedures specified in this section are recommended procedures to be followed when
practicable. Based on the nature of the emergency, any reasonable procedure as determined
within the sole discretion of the Local Director shall be deemed adequate and proper for all
purposes.

(1) The Local Director is the official designated as having authority to declare a local
state of emergency. [The ordinance might designate a different or alternate official — e.g., Mayor,
Town/City Manager, Chairman of Board/Council.] The police chief, the fire chief, or any
responsible local government employee may request that the Local Director declare the existence
of a local emergency. The request need not be in writing, but a written record of the request and
supporting reasons shall be made as promptly as is reasonably possible under the circumstances.
The Local Director may also initiate a declaration of local emergency based on the Local
Director’s own determination.

(2) The Local Director shall review relevant information and undertake such consultation
as deemed necessary in connection with a request for declaration. When practicable, the Local
Director shall advise the Division prior to declaring a local emergency, and, if such prior notice is
not given, shall cause notice of the issuance of such declaration to be provided to the Division as
soon as practicable after its issuance.

(B) Notification of Declaration. Upon issuance of a declaration of a local state of
emergency, the Local Director shall notify all appropriate personnel of [the Municipality] and
shall indicate the nature of extraordinary actions that may be taken during the state of emergency.
Based on considerations of public safety and to avoid interference with preparation and response
to the emergency, the Local Director shall determine the extent and manner of any notice to the
public and media and the manner and time of release of such notice.

(C) Ratification by [Board/Council]. [To be added if desired] When a local emergency
is declared by the Local Director, the [Board/Council] shall take action to ratify the proclamation
within seven days thereafter, or the proclamation shall have no further force or effect. The
[Board/Council] shall review the need for continuing the local emergency at least every fourteen
days until the local emergency is terminated. The deadlines for action established in this section
are subject to reasonable extension in extreme situations where it is not possible to comply with
them and if termination of the declaration of emergency could endanger life or property.

(D) Conversion from Local Emergency. The Local Director may request that the local
state of emergency be expanded into a state or regional state of emergency by notifying the
Division.

Section 6. Local State of Emergency, Declared and Undeclared: Powers and Duties.
(4) General Provisions - No State or Regional Declaration. Emergency conditions may

arise in such manner that a formal state of emergency, whether national, state, regional or local,
has not been declared. Even in such circumstances, emergency action may be required.





[image: image6.jpg]Therefore, in any state of emergency that is within the ability and capacity of [the Municipality]
to control, with or without mutual assistance, and when no local, state or regional declaration of
state of emergency has been formally issued, the following provisions shall apply:

(1) The Local Director shall have direct responsibility for the operation of responses to
local emergencies in accordance with the Emergency Management Plan.

(2) The Local Director may exercise general control over first responders to coordinate
responses and avoid duplication, repetition, or conflict and assure that services are provided as
expeditiously as possible.

(3) Until a formal declaration of a state of emergency is issued under paragraph (B) or
(C), the Local Director may not exercise the powers listed under that section.

(B) Declared State of Local Emergency. The power to declare a state of local emergency
is vested in the Local Director [and/or other designated official] in accordance with section 3.
Upon issuance of a declaration of a local state of emergency:

(1) The [Board/Council] shall attempt to meet as soon as practicable to confirm the
declaration and ratify the implementation of the emergency powers that may be exercised under
this ordinance. Such confirmation and ratification, however, are not required to implement
emergency powers on an interim basis. In addition, any determination by the [Board/Council] not
to confirm or ratify the emergency shall not affect the implementation of emergency powers on
an interim basis prior to that time and shall not serve as a basis for any action against [the
Municipality] or for imposition of discipline against any employee or official unless it is found
that the declaration was manifestly improper or contrary to law.

(2) The Local Director may:

(a) Enter into contracts and incur obligations necessary to address such
emergency, protect the health and safety of persons and property, and provide emergency
assistance to victims. ‘

(b) In accordance with RSA 21-P:39, 111, and section 7 and other provisions of
this ordinance, exercise the powers vested under this ordinance in light of the exigencies of the
emergency situation without regard to time-consuming procedures and formalities prescribed by
law pertaining to:

i. the performance of public work;

ii. entering into contracts, including notice and bidding;
iii. incurring of obligations;

iv. employment of temporary workers;

v. rental of equipment;

vi purchase of supplies and materials; and

vii. appropriation and expenditure of public funds.

(c) Control and direct the efforts of the emergency responders and other
employees of [the Municipality] and other individuals for the accomplishment of the purposes of
this ordinance.

(d) Direct cooperation between and coordination of services and staff of the
emergency organization of [Municipality] and resolve questions of authority and responsibility
that may arise between them.

(e) Represent [the Municipality] in all dealings with public or private agencies
and the media on matters pertaining to the emergency.

(C) Emergency Beyond Local Control. In any state of emergency that is beyond the
ability and capacity of [the Municipality] to control, the [Municipality’s] actions and response
shall be governed by RSA 21-P, as appropriate, and shall include the powers and duties set forth
for a local emergency under paragraphs (A) and (B) of this section to be exercised in accordance
with RSA 21-P and any other applicable law, such as mutual aid statutes.
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(A) Local Director. After declaration of a state of local emergency or in response to a
declaration of emergency on a state or regional basis, the Local Director may:

(1) Inaccordance with other applicable provisions of this ordinance, issue rules or
orders on matters reasonably related to the protection of life and property that may be affected by
such emergency, including, but not limited to, evacuation, opening and closing hours for business
operations, closing roads to all or particular classes of vehicles, closing schools, closing or
regulating access to public places, and curfews. Such rules shall be confirmed at the earliest
practicable time by the [Board/Council].

(2) Require emergency services to be performed by any officer or employee of [the
Municipality] and acquire the assistance of as many individuals in the [Municipality] as the
Local Director deems necessary in response to the emergency. Such officials, employees, and
individuals shall be entitled to all privileges, benefits and immunities as are provided by state law
for municipal employees or volunteers under any applicable law and in particular in accordance
with RSA 21-P:41.

(3) Requisition necessary personnel or material of any [Municipal] department.

(4) Exercise all of the powers conferred upon the Local Director by state or federal law,
by this ordinance, by the [Municipality’s] Emergency Plan, or by resolution or adopted by the
[Board/Council].

(B) Waiver of "Time-Consuming Procedures and Formalities.” With regard to powers
vested in the Local Director pursuant to section 6 (B) (2) (b) of this ordinance, the purpose of
waiving procedures and formalities is to permit [the Municipality] to respond to the emergency in
an effective and timely manner. To do so may require variance from otherwise applicable
procedures and requirements such as competitive bidding, notice and hearing, and formalities of
approval of appropriation transfers. Emergency response also may require that public or private
property be used without formal documentation of its temporary use for such purposes. The
waiver of formalities and procedural requirements under such circumstances shall be intended
solely to facilitate emergency management and to the extent possible shall be used in accordance
with the following guidelines:

H If the Local Plan provides guidance, it shall be followed if possible.

2) To the extent reasonably practicable under the circumstances, all waivers
shall be documented as to their nature, the necessity therefor, and the procedures that were
utilized. That documentation shall be supplied as soon as possible to the [Board/Council or
Municipal Manager/Administrator. ]

3 The Local Director shall keep accurate records of any funds expended
pursuant to such waivers and submit a report thereof to the [Manager/Administrator], who shall
promptly determine if after-the-fact transfers can be made within the limits of available
appropriations or if additional appropriation authority by the [Legislative Body] is required.

4 If any public or private property has been used during such emergency
without formal documentation or authorizations, that use shall cease when it is reasonable to do
so, and the Local Director shall report such use to the [Manager/Administrator], who shall
determine if compensation, reparation, or repairs are required in connection with such use as well
as the need for any further appropriation action by the [Legislative Body].

(C) State or National Emergency Declaration Powers. In the event that a state or
national emergency has been declared, the Local Director, [Board/Council], and other municipal
employees and officials shall be vested with such powers as may be provided under state or
federal law or in accordance with that declaration.
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(4) Local Action. When the Local Director, after consultation with the Health Officer
and [insert other officials, if appropriate], determines that this section applies either in a state,
national, or local emergency that involves communicable diseases or a pandemic, or when [the
Municipality] is affected by a communicable disease order issued pursuant to RSA 141-C, the
Local Director to the extent possible and appropriate under the circumstances may take the
actions set forth in paragraph (C).

(B) Non-Emergency Actions. The Local Director and Health Officer may:

(1) Take appropriate action to educate and communicate with the public to assist in
preparing for and responding to incidents involving communicable diseases or a pandemic;

(2) Enter mutual aid or other similar agreements with medical providers, hospitals,
educational organizations, and federal, state and local government organizations seeking to
cooperatively prepare for, respond to, and recover from a pandemic.

(C) Communicable Disease/Pandemic Actions Authorized. When authorized under
paragraph (A), the Local Director:

(1) Shall cooperate with state and federal officials;

(2) Shall assist the Commissioner of Health and Human Services with regard to state
ordered isolation and quarantine in accordance with RSA 141-C:5;

(3) May exercise the same powers within the jurisdiction of [the Municipality] with
respect to the communicable disease or pandemic that are vested in the said Commissioner or his
designee pursuant to RSA 141-C, including without limitation:

(a) Establishment, maintenance, and suspension of quarantine and isolation to
prevent spread of disease;

(b) Ordering persons who may pose a threat to life or health of the public to
receive treatment and care to address such threat;

(¢) Acquisition and distribution of pharmaceutical agents as deemed necessary;

(d) Issuance of orders regarding sanitation, use of restroom and food preparation
facilities, and communal drinking and eating facilities and practices.

(4) In carrying out the responsibilities of paragraph (C), the Local Director, to the extent
practicable, shall have the same authority and follow the same procedures as are specified for the
Commissioner of Health and Human Services under RSA 141-C:9 - :12 and :16-a and shall
observe the due process procedures specified in RSA 141-C:14-a.

(5) All persons within the jurisdiction of [the Municipality] shall observe and comply
with such orders or actions of the Local Director.

Section 8. Continuity of Government.

(4) Unavailability/Vacancy in Office: Local Directorl. 1f the Local Director is not
available during any state of emergency, the person designated in section 2 (B) (6) or as
otherwise designated in the Local Emergency Management Plan shall act in the Local Director’s
place. If the Local Director’s designated replacement is unavailable during any state of
emergency, the [Board/Council] as promptly as possible, shall appoint an Acting Director. The
Acting Director shall act in the Local Director’s place until a successor is appointed. If the
[Board/Council] is unavailable, the Police and Fire Chiefs shall act on an interim basis in place of
the Local Director and shall request assistance from the Division or other appropriate state,
regional or local agency.
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accordance with this section when a quorum of the Board cannot be convened under normal
operating rules and procedures due to the emergency.

(1) Meeting Places. Whenever any a state of emergency exists, the [Board/Council]
may meet at any place within or without the territorial limits of [the Municipality] and shall
proceed to establish and designate, by resolution or other manner, alternate or substitute sites or
places as the emergency temporary location of government where all or any part of the public
business may be transacted and conducted during the state of emergency. Such sites or places
may be within or without the territorial limits of such political subdivision, but shall be within the
State of New Hampshire.

(2) Quorum. During the first (insert time period as desired, e.g., 24 hours) of an
emergency, the [Board/Council] may meet to establish emergency procedures and interim
regulations that may be required and that have not previously been established by law or
ordinance. For this purpose, standard quorum and notice requirements shall apply unless
compliance is impractical under the circumstances, in which case the following shall apply.

(a) Meetings may be called by the Local Director, (Administrator or Manager),
Chair, or Vice-Chair of the Board/Council. If none of the above is available, any member may
call a meeting. Notice of the meeting shall be given in such manner as is possible that is
reasonably calculated to inform members that a meeting will occur. Meetings shall be open to the
public except as allowed under RSA 91-A. If a quorum cannot attend, then the quorum required
for action during this interim emergency period shall be the number of members present and
acting.

(b) After the initial interim time period has expired, procedures and powers shall
be handled in accordance with regularly applicable requirements. However, if the emergency is
such that a quorum will not be available for an extended period of time, or if communications
systems, facilities and capabilities are substantially unavailable, the [Board/Council] with the
consent of the Local Director, if available, may extend the initial response period by an additional

[ Jhours.

(C) Emergency Appointments. The [Board/Council] shall have the authority to designate
individuals to act in any capacity in local government on an emergency basis if the person in that
position is unavailable to act. Such interim designation shall terminate if the person in that
position becomes available to perform such duties.

Section 9. Conflicting Ordinances and Regulations. Any orders, rules and regulations
promulgated during a declared state of emergency shall take precedence over existing ordinances,
rules and regulations if a conflict arises.

(A) Purchasing and Public Works Contracts. Upon the declaration of a state of
emergency affecting [the Municipality], the [Board/Council] may enter or may authorize the
[Chief Administrative Officer] to enter contracts for public works projects in response to such
emergency without formal competitive bidding procedures and without advertising and posting
notice of such contract. However, any public works contract entered into pursuant to this
subsection shall be formally recorded in the minutes of its next meeting following execution of
the contract.

(B) Code Enforcement. Upon the declaration of a state of emergency affecting [the
Municipality], the [Board/Council] may temporarily suspend the enforcement of the Municipal
Code of Ordinances or any portion thereof, if :

(1) The emergency or disaster is of such nature that immediate action outside the Code is
required;
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welfare; and
(3) Such suspension is not inconsistent with any federal or state statutes or regulations.

(C) Temporary Dwellings. Upon the declaration of a state of emergency affecting [the
Municipality], the [Board/Council] may authorize the issuance of temporary dwelling permits to
allow manufactured housing, mobile homes, trailers, recreational vehicles or other temporary
dwelling structures to be used in any zoning district while the primary dwelling is being repaired
or replaced, provided that such temporary dwellings meet minimal standards for health and
safety, including requirements for adequate water supply and waste disposal. The temporary
permit may be imposed upon such additional conditions as are deemed reasonable. Any such
temporary permit shall not exceed six months in duration. In the case of continuing hardship and
in the discretion of the [Board/Council], the permit may be extended for a period not to exceed an
additional six months. Upon expiration of the temporary permit or an extension thereof, the
temporary dwelling shall be removed and any property disturbed shall be restored.

Section 10. Mutual Aid.

(4) Emergency Assistance Mutual Aid. As permitted by and subject to RSA 21-P:40, the
Local Director, with approval of the Commissioner of Safety, may enter mutual aid agreements
for reciprocal emergency management aid and assistance. The Local Director shall be
responsible for initiating or responding to requests for mutual aid and shall have the authority to
determine the nature of the request and response. The Local Director shall consult the Police and
Fire Chiefs [and Public Works Director, or equivalent] with respect to needs for mutual aid when
requesting the same and with regard to availability of resources to respond to requests for mutual
aid.

(B) Fire Fighting and Law Enforcement Mutual Aid. The authorization to enter into and
utilize mutual aid agreements under this section shall be deemed as supplemental to existing
agreements and statutory authority for fire fighting and law enforcement mutual aid, including
without limitation mutual aid and assistance authorized and provided pursuant to RSA 106-C,
RSA 106-D, and RSA 154:30-a to 154:30-h.

(C) Mutual Aid Coordination and Cooperation. When mutual aid is provided pursuant to
any agreement under this paragraph when a declaration of local emergency or when a statewide
or regional declaration has been declared that includes [the Municipality], the Local Director shall
have general authority to coordinate and direct operations in furtherance of the purpose of this
ordinance. The police and fire chiefs shall assure that copies of all mutual aid agreements are
placed on file with the Local Director and the Local Organization. When appropriate, the Local
Organization shall consult with the police and fire chiefs to ensure that mutual aid agreements
and plans are consistent with the Emergency Management Plan. In case of conflict between the
Emergency Management Plan and any mutual aid agreement, the Emergency Management Plan
shall govern for all situations in which [the Municipality] is the primary responder and when a
declaration of a state of emergency is in effect.

Section 11. Immunity. [The Municipality], and its officials, officers, employees, and volunteers,
as well as any private persons or entities, acting or performing functions under this ordinance or
in connection with a declared or undeclared emergency are deemed to be carrying out
governmental functions, and shall be immune from liability for death or injury to any person or
for damage to property in accordance with RSA 21-P:41 and any other applicable statute or
common law principle. “Emergency management workers” as defined in RSA 21-P:41 shall be
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[image: image11.jpg]entitled to the status, privileges, and immunities, and may exercise the powers and duties as set
forth in RSA 21-P:41.

Section 12. Community Caretaking. In carrying out the responsibilities of emergency
preparation, management, and response under this ordinance, local officials, officers, and
employees, including law enforcement officials, shall be deemed to be exercising community
caretaking powers and duties, except when the primary purpose of the activity is related to
apprehension or investigation in criminal matters. When reasonably exercising community
caretaking functions, law enforcement officers need not strictly comply with requirements
normally imposed in connection with certain law enforcement functions.

(4) Law Enforcement During Emergencies. A law enforcement officer, in carrying
out law enforcement responsibilities during a declared state of emergency, may engage in
inquiries, brief detentions, reasonable searches, and arrests in accordance with accepted
exceptions to standard warrant procedural requirements.

(B) Community Caretaking Functions. A law enforcement officer is deemed to be
acting in a community caretaking function when the officer acts to (1) render aid, (2) assess and
respond to a situation posing an imminent serious threat to life or property, or (3) otherwise
protect the public health and safety from imminent harm. Community caretaking functions are
deemed to exist when a declared state of emergency exists or when the officer has reasonable
grounds to believe that an emergency exists that presents an imminent and serious threat to life or
property, that prompt action is required and taken, that the officer’s action is not motivated or
related to investigation or evidence acquisition for criminal matters, and the officer acts
reasonably under the circumstances. Community caretaking functions which can be performed
under this section, include, without limitation by reason of enumeration, detention of people,
seizure of property, and entry into premises without warrants to:

(1) Render emergency medical treatment;

(2) Search for a victim or missing or kidnapped person;

(3) Check on the welfare of children reportedly left unattended;

(4) Interrupt an assaultor other violent crime in progress;

(5) Attend to a dead body or determine the veracity of a report of a homicide;

(6) Extinguish a fire;

(7) Neutralize explosives or volatile chemicals or other harmful agents;

(8) Protect the lives of animals;

(9) Locate victims and render medical treatment;

(10) Forcibly isolate property or people that may pose a serious threat to others
because of their exposure to harmful agents or contagions;

(11) Mandate the evacuation of a building or area if necessary to protect occupants or
others;

(12) Enforce decontamination of people or property if necessary to protect others
from serious harm.

Section 13. Emergency Management: Building and Development Planning. A major goal in
the [Municipality’s] emergency management efforts is the prevention of bodily injury and
property damage. Accordingly, all buildings, site development and related ordinances,
regulations, and procedures of the [Municipality] shall be reviewed as part of the planning
process with the Local Organization for their effect on and potential role in emergency
management. In addition, the planning board shall consider emergency management in
formulating recommendations for land use planning ordinances and regulations. To the extent
feasible, the Local Organization, Local Director, and [Municipal] administration shall consult
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[image: image12.jpg]with the public concerning emergency planning with regard to development proposals and shall
seek to provide input and information about local emergency management concerns with respect
to developments by other governmental units.

Section 14. Evacuations; Property Searches/Seizures, Curfews.

(A) Evacuations. The Local Director, after review by the police or fire chief as
appropriate, and with the consent of the [Board/Council], may issue an order directing the
evacuation of specified areas of [the Municipality.] The evacuation order may be advisory or
mandatory based on the situation. The Local Director shall provide as much public notice of any
evacuation order as is deemed possible and appropriate under the circumstances.

(1) All persons subject to any mandatory order shall promptly comply. All law
enforcement personnel are authorized to enforce the terms of any mandatory evacuation order in
such manner as they deem appropriate. Any person who refuses to comply with an evacuation
order or advisory shall be deemed responsible for any consequent injury to persons or property
and shall indemnify and hold harmless [the Municipality] for any damages incurred as a result of
noncompliance.

(2) The Local Director and other officials or employees of [the Municipality] may assist
in implementing any evacuation order issued pursuant to state or federal authority.

(B) Property Searches. As needed to address an emergency, local emergency
management personnel may need to gain access and entry to property owned by persons other
than [the Municipality]. When feasible, attempts shall be made to obtain consent of the owner or
occupant for such entry. However, when required, in the sole judgment of the Local Director or
other person in control of the situation, when consent cannot reasonably be obtained, entry may
be gained by such reasonable means as appropriate to the degree of the situation. Such entry shall
be used, for example, for the purposes of finding individuals, pets, or other living beings, or for
locating property when they are in danger of harm or injury as a result of conditions causing or
resulting from the emergency. Law enforcement personnel involved in such an entry shall be
deemed to be engaged in community caretaking activities.

(C) Curfews. Upon the declaration of a state, regional or local state of emergency that
includes [the Municipality] and if a curfew is not otherwise in effect, the [Board/Council] may by
resolution institute a curfew when it is determined necessary to protect and safeguard persons and
property. Unless otherwise specified in the resolution, the curfew shall apply throughout the
[Municipality.] The resolution instituting the curfew shall state the dates and hours that the
curfew shall be in effect.

(1) A curfew under this section shall require all persons who are not exempt by
paragraph (2) or other law to remove themselves from any public way, street, or place during the
times stated in the curfew. The curfew order also may require that certain businesses whose
operation could pose a danger to persons or property be closed or restricted during the curfew.

(2) Unless otherwise specified in the resolution establishing the curfew, the following
individuals shall be exempt from its requirements: individuals engaged in the provision of
designated essential services, such as fire, law enforcement, emergency medical services and
hospital services, military services, and utility emergency repairs. The resolution also may
exempt regular employees of local industries traveling to and from their jobs with appropriate
identification, news media employees, building and repair contractors and their employees
performing activities related to construction, repair, renovation or improvement of buildings and
other structures damaged during the disaster or emergency.





[image: image13.jpg]Section 15. Volunteers, Donations.

(A) Volunteers. The [Municipality] encourages volunteerism. However, emergencies
may pose special risks so that untrained, unsupervised or unauthorized volunteers may increase
risks rather than assist in preventing or mitigating damages. Accordingly, the Emergency
Management Plan shall identify appropriate training for volunteers in emergency situations and
the [Board/Council] shall arrange for such training in such manner as it determines within the
limits of funds appropriated for that purpose. The Local Director may approve training provided
by other sources and determine classifications of individuals who qualify as volunteers without
additional training. The Local Director shall determine the need for volunteers and the
requirements for training applicable in any emergency. If a person who has not had training
provided or approved by [the Municipality] secks to volunteer in any emergency, the Local
Director shall determine if that individual is qualified to act as a volunteer in a designated
capacity. Individuals and organizations may not represent themselves as being an authorized
volunteer of [the Municipality] unless that individual or organization has been so designated by
the Local Director, the Police or Fire Chief, or other official with authority to act on behalf of [the
Municipality].

(B) Donations. In emergencies, donations may be offered to [the Municipality.] The
Emergency Management Plan shall include provisions generally addressing the acceptance of
donations, including money, goods, and services. The Local Director shall conform to the
requirements of the Emergency Management Plan to the extent practicable under the
circumstances; however, the Plan’s requirements and guidelines may be altered as necessary to
provide prompt and necessary aid and assistance for the protection and safety of persons and
property. The Local Director shall assure that individuals are assigned responsibility for security
and safekeeping of donations, accounting for receipt and disbursement, and providing receipts
and acknowledgements to donors, if requested.

Section 16. Shelter. The Emergency Management Plan designates specified locations as
emergency shelters. Those areas shall be made available in accordance with said Plan and any
emergency declaration. To the extent that additional or alternate sites for emergency shelter are
needed, the Local Director may take such action as needed to prepare and obtain such sites for
use during the emergency. Such actions may include formal designation of the sites to provide
protection of any immunity statutes to owners or operators of the facility and to provide
reasonable funding as may be available and needed to equip or prepare the property as a shelter.
Owners who provide such shelter may seek reimbursement of costs incurred within the limits of
funds appropriated or available for that purpose.

Section 17. Individuals with Disabilities and Special Needs. The Local Organization shall
include in the Emergency Plan provisions intended to facilitate the identification of individuals
with disabilities or other special needs that may need attention during an emergency.

Section 18. Termination of Emergency. The Local Director may declare a state of emergency
to be terminated in whole or in part after consultation with the [Board/Council]. If only portions
of the state of emergency are terminated, the declaration shall identify those provisions
terminated and the remaining provisions shall remain in effect until terminated.
Section 19, Aid, Assistance, Reimbursement.

(A) Aid and Assistance. During and following a state of emergency, the Local Director

and the [Municipal administrator/manager] shall seek to provide direct aid and assistance to
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[image: image14.jpg]persons affected by the emergency within the limits of available funds and resources as provided
by this ordinance and RSA 21-P:39, including the provisions thereof which permit action without
regard to time-consuming procedures and formalities. Following the state of emergency, the
Local Director shall provide guidance to citizens and property-owners within the [Municipality]
to assist them in obtaining assistance and aid from available resources.

(B) Reimbursement. The Local Director and the Emergency Plan shall provide guidelines
for municipal officials and employees and for private citizens and others for record-keeping and
other actions that will facilitate seeking reimbursement from available resources.

Section 20. Enforcement, Violations, Penalties.

(A) Enforcement. The Local Director shall take such action as deemed necessary to
enforce this ordinance. In extraordinary circumstances, the Local Director, after consultation
with [the police chief, municipal legal counsel, and . . . .] may take necessary and appropriate
action without a court order when required to prevent injury to or death of persons or substantial
damage to property.

(B) Penalty. Any person who violates this ordinance shall be [guilty of a violation or
misdemeanor for specified violations or subject to a fine of $ . . .]. [Check with legal counsel as
to the nature of any penalty that may be imposed.]

[NOTE: If the Municipal Code does not contain a general “severability” clause, it is
advisable to insert one in this ordinance.]

Section 21. Severability. 1f any section, paragraph, sentence, clause, phrase or word of this

ordinance is, for any reason, held to be unconstitutional, inoperative, or void by any court of
competent jurisdiction, such holding shall not affect the remainder of this ordinance.
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